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Excellency,

I have the honour to address you in my capacity as Special Rapporteur on the
independence of judges and lawyers, pursuant to Human Rights Council resolution
62/12.

In this connection, I would like to bring to the attention of your Excellency’s
Government information [ have received concerning the reported proposal to amend the
Democratic Social Republic of Sri Lanka Constitution of 1978, more specifically to
increase the retirement age of superior court judges.

This amendment, in the form reportedly proposed, and in its implications, may
not be in line with international human rights standards related to the independence of
the judiciary and the right to a fair trial, including: the separation of powers, the ability
of judges to perform their functions free from undue influence, pressure or interference,
and the public’s confidence in the judiciary’s independence.

I refer to your Excellency’s Government’s international human rights
obligations, specifically those related to the independence of the judiciary and the right
to a fair trial, protected in both the Universal Declaration of Human Rights (UDHR),
and in the International Covenant on Civil and Political Rights (ICCPR), which the
Democratic Socialist Republic of Sri Lanka acceded to on 11 June 1980.

In the present communication, I do not intend to undertake an exhaustive
assessment of the proposed amendment. Instead, I focus on those areas that fall under

my mandate and related to judicial independence.

Domestic legal framework and proposed amendment

The current provision in the Constitution’s section on the Independence of the
Judiciary regulates the retirement age of superior court judges. Under article 107,
paragraph 5, the age of retirement of judges of the Supreme Court is established at sixty-
five years and of judges of the Court of Appeal at sixty-three years.

The proposed change to the retirement age of superior court judges

While the reported proposed amendment to article 107 presented by the
Minister of Justice as an administrative reform has not yet been officially published and
its precise language remains publicly unavailable, it is understood that the amendment
would increase the retirement age of superior court judges by two years. Consequently,
the mandatory retirement age would be extended to sixty-seven years for Supreme
Court judges and sixty-five years for Court of Appeal judges.



The amendment as it stands would reportedly affect the tenure of sitting judges
rather than applying prospectively.

Applicable international human rights law and standards

Judicial tenure is a core safeguard of judicial independence. International human
rights treaties and standards are understood to require security of judicial tenure,
protection from improper influence and measures to ensure public confidence in
judicial processes.

Article 14, paragraph 1, of the ICCPR guarantees the right of all persons to a
fair and ]public hearing by a competent, independent and impartial tribunal established
by law.” In its general comment No. 32 (2007), the Human Rights Committee
emphasized that the requirement of competence, independence and impartiality of a
tribunal is an absolute right that is not subject to any exception. The requirement of
independence refers, in particular, to the procedure and qualifications for the
appointment of judges and guarantees relating to their security of tenure until a
mandatory retirement age or the expiry of their term of office, where such exist, the
conditions governing promotion, transfer, suspension and cessation of their functions,
and the actual independence of the judiciary from political interference by the executive
branch and legislature. States are therefore required to adopt specific measures to ensure
judicial independence and to protect judges from any form of political influence in the
exercise of their functions. The Committee further explains that judges must also be
protected against conflicts of interest, external pressure and intimidation. In order to
safeguard their independence, the remuneration, conditions of service, pension and the
age of retirement shall be adequately secured by law.2

Principle 1 of the UN Basic Principles on the Independence of the Judiciary
provides that judicial independence shall be guaranteed by the State and respected by
all governmental and other institutions. Principle 2 provides that the judiciary shall
decide matters before them impartially, on the basis of facts and in accordance with the
law, without any restrictions, improper influences, inducements, pressures, threats or
interferences, direct or indirect, from any quarter or for any reason. Principle 11
provides that the independence, security, adequate remuneration, conditions of service
and pension of judges shall be adequately secured by law. Principle 12 provides that
judges shall have secure tenure until retirement age or expiry of their term.

Regional soft law principles provide similar guidance. Principle IV of the
Commonwealth Latimer House Principles make clear that an independent, impartial,
honest and competent judiciary is integral to the rule of law, good governance and
democracy. The Beijing Statement of Principles outlines the fundamental principles
governing judicial independence in the Asia-Pacific region. Principles 3, 4 and 18
reiterate standards similar to principles 1, 2, 11 and 12 of the UN Basic Principles on
the Independence of the Judiciary. Principle 5 provides that all other branches and
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institutions of government have a duty to respect the proper role and functions of the
judiciary.

The European Commission for Democracy through Law (hereinafter “the
Venice Commission”) has emphasized that security of tenure until the mandatory
retirement age or the expiry of the term office is a fundamental guarantee of judicial
independence, and is even more important in the case of the judges of a Constitutional
Court, as such an institution plays a paramount role in the functioning of democracy as
a final arbiter on constitutional issues, the respect of the rule of law and the protection
of human rights.4 Moreover, the Venice Commission has repeatedly been critical of
changes to the retirement age or term of office of judges even as a part of a general
reform of the judiciary if such changes apply retroactively to the term of office of sitting
judges, as such changes could affect the independence of the judiciary.5 The Venice
Commission generally recommends that changes to judge’s retirement age be carefully
considered and based on well-reasoned justifications, and that they be accompanied by
appropriate transitional arrangements to avoid negative effects on the tenure of sitting
judges.

Compatibility of the proposed changes with international standards

Immediate application of the amendment

In analyzing the proposal, I am mindful of the timing and scope of the proposed
amendment. If adopted in the form reportedly proposed, the amendment would alter the
tenure of sitting judges through an ad hoc constitutional amendment and thereby may
give rise to concerns regarding executive and legislative interference. In this regard, I
again recall the Human Rights Committee’s general comment No. 32 (2007), which
emphasizes that a situation in which the respective functions and powers of the judiciary
and the executive are not clearly separated, or in which the executive is able to direct
or control the judiciary, is incompatible with the concept of an independent tribunal.®

While increasing the judicial retirement age may be justified by considerations
such as preserving judicial expertise and ensuring institutional continuity, reforms
affecting judicial tenure require meaningful debate and discussion, as well as
particularly robust safeguards, given the judiciary’s constitutional role in reviewing and
constraining the executive and legislative power.

Although individual judges have not been expressly identified as beneficiaries,
the practical effect of the proposal may nevertheless be to prolong mandates of specific
members of the superior courts. The absence of transitional arrangements or other
objective safeguards increases the risk that the amendment may be perceived as altering
the composition of the judiciary for immediate institutional purposes rather than
establishing a generally applicable constitutional rule. These shortcomings may render
the proposed amendment incompatible with article 14(1) of the International Covenant
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on Civil and Political Rights (ICCPR) and principles 1, 2, 11 and 12 of the United
Nations Basic Principles on the Independence of the Judiciary.

Moreover, the amendment as it stands reportedly does not address the
circumstances which may arise in which judges who stand to benefit from the proposed
extension may subsequently be required to determine its constitutionality under
article 121 of the Constitution. Although such circumstances do not, by themselves,
establish actual bias, the absence of mechanisms to prevent or manage potential
conflicts of interest or the appearance of such conflicts, may undermine public
confidence in the appearance of judicial impartiality. If passed without amendment, I
am concerned that the proposal as reported may suggest that the judiciary is
insufficiently protected from executive influence, internal pressures, or career-related
considerations.

In light of the foregoing, I respectfully recommend that any proposed
amendment to the judicial retirement age be pursued through a transparent, inclusive,
impartial, consultative and comprehensive justice reform process. Any ad hoc
permanent change to the tenure of judges, without proper consultation and necessary
safeguards, may erode the public’s confidence in the administration of justice and pose
a serious threat to independence of the judiciary.

In the spirit of cooperation and dialogue, and in line with the mandate entrusted
to me by the Human Rights Council, I would be grateful for any information and
comments your Excellency’s Government may wish to provide regarding the above-
mentioned concerns. In particular, I respectfully invite clarification on the measures
taken to ensure that the proposed amendment and the process to bring it forward
complies with international standards on the independence of judges, including:

1. Any further information on this reform, including the current draft and
status of the proposed reform.

2. Please provide any additional information and/or comments you may
have concerned the analysis set out in the present communication.

3. Please provide information on the rationale and objective underlying the
proposed amendment, including the reasons why the increase in the
retirement age is intended to apply to currently serving judges rather than
only to judges appointed in the future.

4. Please provide information on the safeguards in place to ensure that the
proposed amendment does not give rise to actual or perceived
interference by the executive or legislative branches in the composition
and functioning of the judiciary.

5. Please provide information on any consultations undertaken with the
judiciary, the Bar Association of Sri Lanka, legal professionals, civil
society organizations, academic experts, and other relevant stakeholders
regarding the proposed amendment.



Please provide information on any assessment undertaken by the
Government concerning the potential impact of the proposed
amendment on public confidence in the independence, impartiality and
integrity of the judiciary.

Please provide information on whether the Government intends to pursue
broader and comprehensive constitutional or justice-sector reforms
addressing judicial tenure and related institutional matters through an
open, transparent, inclusive, and participatory process. If so, please
provide information on how such a process would ensure compliance
with international human rights standards concerning judicial
independence and the rule of law.

This communication, as a comment on pending or recently adopted legislation,
regulations or policies, and any response received from your Excellency’s Government
will be made public via the communications reporting website after 48 hours. They will
also subsequently be made available in the usual report to be presented to the Human
Rights Council.

Please accept, Excellency, the assurances of my highest consideration.

Margaret Satterthwaite

Special Rapporteur on the independence of judges and lawyers
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